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16 August 1988 . Q% =
OCA 2771-88 '

MEMORANDUM FOR: C/L&PD/OGC
PMS/OL (Attn:

FRbM: ‘

Legislation Division
Office of Congressional Affairs
SUBJECT: Defense Consultant Reform Act of 1988,
H.R. 5016 and Registration of Consultants
Amendment to Senate DOD Appropriations Bill,
H.R. 4781
1. By memorandum dated 8 August 1988, pointed

out several problems with H.R. 5016, the Defense Consultant
Reform Act of 1968. 'These concerns relate to information
required when consultants register with the Department of
Defense. Senator Pryor later introduced a similar amendment to
the Department of Defense Authorization Bill, which was

passed. Attached are copies of H.R. 5016 and the Pryor
amendment. .I have drafted the following language for the House
bill to protect the Agency's interests:

H.R. 5016

(h) NONDISCLOSURE OF CLASSIFIED INFORMATION. -~ This
section shall not apply to the disclosure of information
concerning a contract, including the parties, when either
the subject matter of the contract, or the fact of the
contractual relationship between the consultant and any
other person for whom he performs consulting services, is
classified pursuant to Executive Order 12356 and its
successor orders or is otherwise protected from
unauthorized disclosure by statute.

2. Section (f) (1) of the amendment to H.R. 4781 contains
an exception for a contract which involves "sensitive foreign
intelligence or foreign counterintelligence activities."”
Please advise me as to whether this exception is adequate and,
if so, whether it should be used in lieu of the draft language

provided above. You may contact me on \w1th your
comments.
Attachments
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100TH CONGRESS |
e H,R.5016

To regulate the use and obligations of consultants in the Department of Defense !
and in defense contracting.

IN THE HOUSE OF REPRESENTATIVES ' :

Jury 12, 1988

Mr. BENNETT introduced the following bill; which was referred to the Committee i
on Armed Services _ : L

A BILL

To regulate the use and obligations of consultants in the

Department of Defensé and in defense contracting.

v e ——.e— Wt et

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Defense Consultant

Reform Act of 1988
SEC. 2. REGULATION AND CONFLICTS-OF-INTEREST OF
CONSULTANTS. '

At the end of chapter 141 of title 10, United States

W o =1 O Ot = W N

Code, insert the following new section:
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CONGRESSIONAL RECORD —SENATE

August 11, 1988
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get & procurement service agreement The PRESIDING OFFICER. With- mofmmmmmm

ought 10 dbe subject to this? I do .not
know. But this 4oes not.

The momentum in the country
comes from the revulsion of the coun-
try with what happened when the in-
dustrial consultants bribed some em-
ployees of the Federal Government.

Bo now we have something that is
going to be a restriction upon the De-
partment of Defense in procuring con-
sultant and advisory services.

My staff advises me again that 1
should use the word “allegedly.” Alleg-
edly 811 those things took place. 1 per-
sonally visited with the US. Attorney.
Where there is that much smoke,
there has to be 8 hell of a fire.

Mr. PRYOR addressed the Chair.

The PRESIDING OFFICER. The
Senator from Arkansas.

Mr. PRYOR. Mr. President, I will
take only & very short period to re-
spond becasuse I know the Senator
from Alaska has brought up a very
good point about who might be cov-
ered under the amendment about to
be offered.

Mr. President, January 4, 1988, the
Office of Management and Budget
published to gll the heads of executive
departments and establishments, in-
cluding the Department of Defense,
the new one definitive, fina! definition
of consultants and consulting services.
Four broad categories.

Mr. President, under these four
broad categories are the exact same
categories 1 listed from the OMBA 120
circular, dated January 4, 1988, and in-
corporated on page 6 in this bill. So
the definition of eonsultants totally
correspond and corresponds directly
with the definition of this Govern-
ment, the Executive Office of the
President, OMB.

Finally, Mr. President, let me salso
ask unanimous consent that Senator
GRAsSLEY of Jows and Senator BINGA-
MAN of New Mexico be added on &s
original cosponsors of the amendment.
I am just about to send the amend-
ment to the desk in a few moments.

The PRESIDING OFFICER. With-
out objection, it is s0 ordered.

* AMENDMEKT.NO. 7851
(Purpose: To establish certain Department
of Defense contracting prohibitions end
requirements relating to the mgtstrat.xon

f consultants)

r. PRYOR. Mr. President, 1 send
on behalf of Senator Levin, Senator
CoONRAD, Senator GORE, Senator
/GRASSLEY, and Senator BINGAMAN an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Arkansas {Mr. PRYGR]
for himself, Mr. LeviN, Mr. CONRAD, Mr.
GoORE, Mr. GrassLEY, and Mr. BINGAMAN,
proposes an amendment numbered 2851,

Mr. PRYOR. Mr. President, 1 ask
unanimous consent that the reading of
the amendment be dispensed with.

oul objection, it is s0 ordered.
The amendment is as follows:
mOn page 314, delow line 22, add the follow-

8ec. 8127. (a)1) Chapter 141 of title 10,
Unfted States Code, 1s amended by inserting
after section 2397¢ the following new sec-
tion:

“# 23974. Reyistrution of consultants

“(aX1) An sgency may not sward & con-
tract for the procurement of advisory and
sssistance services to a consultant unless—

*“(A) such oonsultant complies with the
registration requirements of this section;
and

‘“{B) the contracting officer responsibie
for such contract has reviewed the informa-
tion provided by such consultant in its regis-
tration and such other informsation as may
be available to the contracting officer and
determined, with the approval of his super-
visor, that, with respect to such contract.

the consultant does not have 8 conflict of

Interest that could be prejudicial to the in-
terests of the United States.

“(2) An agency may not award & contract
to any person submitting s bid or propasal

‘to such agency unless such person certifies

that, to the best of such person’s knowledge
and belief, each consultant that has fur-
nished advice, Information, direction, or &s-
sistance to such person in support of the
preparation or submission of the bid or pro-
posal has complied with the registration re-
quirements of this section.

“(bX1) A consultant submitting & bid or

proposal for a contract referred to in subsec- |

tion (aX1) shall, within such time after sub-
mitting the bid or proposal ®s the Secretary
of Defense shall prescribe in regulations.
register with the Office of Standards of
Conduct of the Department of Defense and
provide 8 copy of such registration to the
contracting officer responsible for such con-
tract.

*(2) A consultant retained by a person in
connection with the preparation or submis-
sion of a bid or proposal for e Department
of Defense contract shall register with the
Office of Standards of Conduct of the De-
partment of Defense within such time after
the retention of such consultant as the Sec-
retary of Defense shall prescribe in regula-
tions.

*(3) A consultant who 1s registered with
the Office of Standards of Conduct under
this subsection with respect to one contract,
bid, or proposal shall update the registered
information whenever the consultant sub-
mits & bid or proposal for another Depart-
ment of Defense contract (if such contract
is for the procurement of advisory and as-
sistance services) and whenever the consuit-
an! is retained by & person in connection
with the preparation or submission of a bid
or proposal Tor another Department of De-
fense contract. The consultant shali update
such information within such time as the
Secretary of Defense shall prescribe in regu-
lations.

“{c) A person registering 8s & consultant
under this section shall include in its regis-
tration the Tollowing information:

*(1) The name and address of the consult-
ant. .

“(2) A description of the nature of the
services furnished by the consultant in the
normal course of the consultant's business
and » description of the nature of the cli-
ents (public and private, forelgn and domes-
tic) for which the consultant has furmshed
such services.

*(3) A list of all elients for which the con-
sultant has fumished related advisory and
assistance services within three years before
the date of the registration and a descrip-

Lurnished -each snehmumt Aoy tive
consultant. - - ot
“(4) A gtatement d uheutr Qhe sonsult.
ant has ever been canvicted of & felony ua
whether, at the time ©of the registration,
there is pending any indictment or informa-
Uon charging the consuftarnt with 4 felony.

“~5) A statement of whether, at the time
of the registration. the consiftant s tnellpi.
bie, by reason of suspension or debarment.

V Re

to be awarded a contract by the Federal

Government.
*486) A certification that, to the best of the
consultant’'s knowledge and belief at the
time of the registration. such consuliant
and a!l employees of the consultant are not
in violation of any applicable requirement
set out in. ’nd are not engaged in any con-
duct prohibited by, sections 2397, 2397a,
2397b, and 2397¢ of this title and any con-
tract term required by such section 239%c.

*(d) The Inspector General of the Depart-
ment of Defense shall monitor the compli-
ance of consultants with the registration re-
quirements of this section and shall submit
to the Committees on Armed Services of the
Senate and the House of Representatives an
annual report containing & discussion of the
extent of such compliance.

“(e) Each consultant who intentionally
fails to comply with the registration re-
quirements of this section shall be subject
to suspension and debanment proceedings.

) This section :mnm Apply_ t0'R con-
tract Ior advisory and

YACLS ~ 1

‘assisiance gerv
wﬁmhasdemhxedbythemv!‘

Defense, involves— . - - T .
. X1) sensitive forelgn Jnﬁe'ﬁ!’g‘ence or Sor
“eign counterinteRigence activities; or ..

“(2) sensitive iaw enforcement investiga-
tions.

*(g) In this section:

*“(1) The term ‘agency’ means those agen-
cies listed in paragraphs (13, (2), 13), and (4)
of section 2303(a) of this title.

“2) The term -‘consultant’ means any
person {including. én the case of 8 dbusiness
organization, any affiliate of such organiza-
tion) that—

“(A) furnishes or offers to furnish adviso-
ry and assistance services; or .

“(B) pursuant to & contract, furnishes
advice, information, direction, or assistance
to any other person in support of the prepa-
ration or submission of a bid or proposal for
& Department of Defense contract by such
other person.

“4{3XA) The term “advisory and assistance
services' imeans those services acquired by
an sagency from any mnongovernmental
source, by contract, to support or improve
agency policy development, decisionmaking,
management, and administration, or to sup-
port or improve the operation of manage-
ment systems.

*(B) Such term inciudes—

“(i) management and professional serv-
ices;

“(il) the conduct and preparation of stud-
ies. analyses, and evaluations; and

“'(iii) engineering and technical services.

*(4) The term “management and profes-
sional services' means professional seriices
relating to the management and control of
programs, including—

(A) management data collection services;

{B) policy review and dc\ elopment serv-
ices;

(C) program evaluation services;

{D) program management support ser-
ices:;

(E) program review and development serv-
ices;

(F) systems engineering services: and
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- £3) other mansgement and profemional
Services of o simiiar nature which m not re-
fated to uny specific program. -

*(8) The term ‘studies. analyses, md cvsl
uations’ includes the following:

“(A) Any analysis or other examination of
a subject which~

“(1) {8 GUndertaken to provide greater un-
derstanding of relevant tssues and alterna-
tives regarding organizations, policies, pro-
cec:jures. systems, programs, and resouroes;
an

“(ib) leads to conclusions or recommenda-
tions with respect to planning. program-
ming. budgeting. decisionmaking, or policy
development.

“{B) With respect to s .program of an
agency, any study initiated by or for the
program management office of the sagency.

“(C) A cost-benefit analysis, a data analy-
sis (other than & scientific analysis). an eco-
nomic study or analysis, an environmental
assessment or impact study, a legal or litiga-
tion study, a legislative study, & regulatory
study, a socioeconomic study, and a feasibili-
ty study which does not relate Lo construc-
tion.

“(D) A geological study, 8 natural resource
study, & scientific data study, & sol} study, 8
water quality study, a wildlife study, and &
general health study.

“(E) Any similar study or analysis.

“(6) The term “engineering and technical
services’ means the furnishing of advice,
training. or direct assistance to personnel in
order 10 ensure the efficient and effective
operation or maintenance of existing piat-
forms, weapon systems. related systems, and

, sssociated software by such personnel.

I3

“¢7) The term ‘related advisory and assist-
ance services’ means advisory and assistance
scrvices provided to sny person or to the
Department of Defense regarding a8 oon-
tract. subcontract, or prospective contract
or subcontract awarded or to be awarded by
the Department of Defense.”.

(2) The table of sections at the beginning
of such chapter is amended by inserting
after the item relating to section 2397c the
following:

*2397d. Registration of consultants.”.

{(b) The first report required by section
2397d{d) of title 10, United States Code, as
added by subsection (a), shall be submitted
not later than one year after the date of the
enactment of this Act.

Mr. PRYOR. Mr. President, let me
also inform my colleagues that the
two provisions advocated by Senator
WARNER of Virginia are included in the
original amendment. Therefore, ‘1
think this would preclude any necessi-
ty of having to haxe 2 ﬂecond-degree
amendment.

Mr. GRASSLEY. Mr. President, 1
rise in support of the amendment of-
fered by Senators Pryor, LeEvin, and
CONRAD.

We are all too familiar with the rev-
elations that have surfaced during the
past several months about the abuses
in the defense procurement process.

Many of those abuses have centered
around the practices of consultants.

Too frequently we have heard the
refrain that all consuliants and con-
tractors pass inside information and
that everyone is doing it.

And we have heard from the De-
fense Department that they have no
control over consultants or their ac-
tivities.

NI ¢ dan AL J‘S‘t n..‘-m...t I Wina £ s 1 &
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-~ Mr. President,’ se"hided to sénd =
“signal that this type of nctivlt:y wm
not be tolerated. ~ -

’I‘haﬂtwulhowngetbebuﬂneasas
usual

This amendment is s positive step in
-that direction.

The effect of this amendment will be
to require that the dealings of consult-
ants must be made public, their activi-
ties past and present will be on record,
and that the public will know who s
doing what.

My distinguished colleague Senator
PrYOR has held two hearings in his
S8ubcommittee on Federal 8ervices
that highlighted the problem. .

The Judiciary Subcommittee of
which I am the ranking member has
also held hearings on the problem of
consultants peddling insider informa-
tion, and revealed what a widespread
practice this has become.

But this is not new &s I uncovered
the problem back in 1885 in hearings
before my Judiciary Subcommittee.

The scope of the problem is im-
mense and has gotten worse.

It is unconscionable that anyone
would claim that this amendment
would place an administrative burden
on the Department of Defense when
the current practice of insider trading
of information places such & severe
and detrimental! burden on the pro-
curement process.

We require lobbyists to register, why
are we unreasonable in requiring the
same type of disclosure by defense
consultants. -

To say we do not need this type of
information is to say we do not need
the information required by the Truth
and Negotiations Act.

It is time that we exerted some con-
trol over this practice and put an end
to the business as usual mentality in
the procurement process.

This amendment is a positive step in
the right direction.

I commend the efforts of Senator
Pryor in proposing this amendment.

. And I urge my colleagues to support
it. x

Mr. HEINZ. Mr. President, I join
with the Senator from Arkanssas in
urging the Senate to take steps, now,
to enact a registration requirement for
defense consultants. By and large,
those consultants employed by the De-
partment of Defense are law-abiding
and provide genuine assistance of
great value to our security. I know of
several such firms, particularly in the
engineering field, in my own State. Let
me emphasize that they and others
have nothing to fear from this amend-
ment, indeed, they may benefit from
it. The purpose of the amendment is
not to penalize consultants, but to pro-
tect the honest businessman, the tax-
payer, and our national security from
those who would make a fast buck on
the backs of American servicemen and
women. i

The amendment of the Senator from
Arkansas requires only that consult-
ants provide the most basic informa-

S Bl RO AVE, s

tlot mﬁwmﬂi

bk

“fense. The mendmimt ma not ohly

require registration ‘0f those tonsiilt-
ants who are thernsélves defense con-
tractors, but also those who prepare
bids and solicitations. In-this way, the
Department of Delense, Hs inspector
general, and the public may know with
whom we are dealing. -

Mr. President, we are s.u sware of
the circumstances which make this
legislation necessary. There are those
who were all too willing to use their
consulting firms as 8 front—In order to
cover the tracks which illegal activities
might leave behind. Because they did
not themselves hold a contract, but in-
stead acted &s a surrogate for those
who did. they could not be monitored,
and—for a time—were answerable to
no one. Senator Pryor has moved
against just this kind of activity; the
amendment we propose would uncover
those tracks, and put = little sunshine
in an area of Government that has
been too long in the dark.

Some may say that we should not
attach this legislation to the DOD ap-
propriations—that it is legislation on
appropriation. Given that much of the
Defense authorization may ultimately
prove to be a part of this bill, that ar-
gument holds far less weight. More-
over, we need to ‘look at what the
amendment does. It requires consult-
ants to register their name and their
address; a description of the services
provided by the consultant; & list of
clients; a statement of whether the
consultant has ever been convicted of
& felony; a statement of ‘whether, at
the time of registration, there is an in-
dictment pending against the consult-
ant; 8 statement of whether the con-
sultant has been suspended or disa-
barred from Federal contracts. Mr.
President—shouldn’t we know all this?

So, the Senator from Arkansas has
offered a solid amendment. In my
view, it may not go far enough. I could
support additional requirements for
consultants representing foreign gov-
ernments, . and other .limitations
which—at the appropriate time—I

_may introduce in bill form. But there

is no question that the amendment
before us will help to reduce the likeli-
hood of further procurement abuse,
and will help us to put those who
would sell out our security right where
they belong: namely, behind bars.

I commend Senator Pryor for his
initiative, and I urge the adoption of
the amendment. .

Mr. BINGAMAN. Mr. President, 1
am pleased to join as a cosponsor of
Senator PrRYOR'S amendment and I
commend him for his long-time effort
to deal with the issue of possible con-
flicts of interest among those who con-
sult for the Defense Department.

Essentially what the Senator from
Arkansas is trying to achieve is a
much broader disclosure of such po-
tential conflicts. And I strongly sup-
port such disclosure.




